
1. Wednesday, November 9, 2011

2. To the Ethics Commission:

3. Council Member Sam Crawford violated the Whatcom County Code of Ethics on 
December 31, 2009.

4. The conduct on December 31, 2009, occurred at the PDS counter at the 
Planning Department located in the Northwest Annex.

5. The Facts
6. On December 31, 2009, Sam Crawford filed a zoning amendment for Birch Bay 

to change the zoning status for a parcel of land that included over 700 acres in 
the Birch Bay area from R-10 (one house per ten acres) to R-5 (one house per 
five acres). Exhibit B3.

7. As a Member of Council, Mr. Crawford was exempt from paying any fees to file 
this zoning amendment, pursuant to WCC 2.160.110 (a). Exhibit A5, page 28 of 
37.

8. If a private citizen had filed this same application, it would have cost that 
citizen at least $7,500 in application fees, according to the Unified Fee 
Schedule. Exhibit B1.

9. Mr. Crawford introduced legislation (Ordinance AB2010-035) that removed any 
statutory limitation on when, or how frequently, a Member of Council may 
initiate zoning amendments. This legislation was passed into law August 10, 
2010. Exhibit B2.

10. On March 15, 2011, Sam Crawford filed a zoning amendment for Drayton Harbor 
to change the zoning status for a parcel of land that included over 400 acres in 
the Drayton Harbor area from R-10 (one house per ten acres) to R-5 (one house 
per five acres). Exhibit B7.

11. On October 11, 2011, the County Council passed the Drayton Harbor Rezone 
(AB2011-310). Exhibit B8.

12. The Law
13. Whatcom County Code

14. WCC 2.104.020 Governing Principle

15. WCC 2.104.043(a) Prohibited Acts

16. WCC 2.104.170(d) Penalties

17. WCC 2.02.180 Handling complaints and concerns.

18. WCC 2.160.110 Fees

19. Cited Case Law
20. Northport v. Northport Townsite Co., 27 Wash. 543, 548-50, 68 Pac. 204 

(1902)

21. CITY OF RAYMOND v. RUNYON, 93 Wn. App. 127 (Nov. 1998)
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22. Meinhard v. Salmon, 164 N.E. 545 (N.Y. 1928)

23. Vaughan v. Menlove, (1837)

24. Legislative And Judicial Background
25. In light of the fact that this complainant, the respondent, and most of the 

members of the Ethics Commission don't work in the legal profession, it seems 
appropriate to review some fundamental legal concepts that are germane to 
this complaint.

26. Case law in most jurisdictions in the United States holds that public officials 
owe a fiduciary duty to the public. Washington State is no exception.

27. For more than a century the Washington Legislature has prohibited 
contracts that may interfere with a public official's fiduciary duty to 
the public. (CITY OF RAYMOND v. RUNYON Nov. 1998 93 Wn. App. 127; 
Exhibit C2, page 8)

28. ...the councilman was placed in an attitude where his personal Interests 
might conflict with his fiduciary relations. This attitude, as has been 
observed, the law prohibits, and the penalty Is visited upon all 
connected with the transaction. (Northport v. Northport Townsite Co., 
27 Wash. 543, 548-50, 68 Pac. 204 (1902); Exhibit C1, page 4)

29. In their capacity as fiduciary trustees, the Members of Council owe the public 
the same duty of care as any other public officials in the state.

30. The courts hold the standard of fiduciary duty of care to be the highest 
standard of care under the law:

31. Many forms of conduct permissible in a workaday world for those acting 
at arm's length, are forbidden to those bound by fiduciary ties. A 
trustee is held to something stricter than the morals of the market 
place. Not honesty alone, but the punctilio of an honor the most 
sensitive, is then the standard of behavior. (Meinhard v. Salmon, 164 
N.E. 545 (N.Y. 1928) [Exhibit C3, page 2])

32. The Reasonable Person Standard
33. Fiduciary duty of care is based upon the celebrated standard of a legally 

fictitious "reasonable person".

34. It is a surprisingly widely held belief that the reasonable person standard is 
inherently subjective, that "reasonable" is in the eye of the beholder. This view 
doesn't enjoy support in case law:
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35. The care taken by a prudent man has always been the rule laid down; 
and as to the supposed difficulty of applying it, a jury has always been 
able to say, whether, taking that rule as their guide, there has been 
negligence on the occasion in question. Instead, therefore, of saying 
that the liability for negligence should be co-extensive with the 
judgment of each individual, which would be as variable as the 
length of the foot of each individual, we ought rather to adhere to 
the rule which requires in all cases a regard to caution such as a man 
of ordinary prudence would observe. ... (Vaughan v. Menlove, (1837) 
Exhibit C4, page 2)

36. Analysis
37. Does a breach of the County Council's fiduciary duty of care constitute a 

violation of WCC 2.104.020?

38. According to law and evidence, it does.

39. WCC 2.104.020 (The Governing Principle of the Code of Ethics) charges the 
Council "with the duty of holding themselves fully accountable to the highest 
ethical, professional and legal standards, at all times, while holding office, 
representing the county’s citizens and conducting the public’s business." . 
Exhibit A1.

40. The fiduciary duty of care is well established in case law as the highest ethical 
standard of care. For the Council to fulfill its duty of holding itself to the 
standards described in WCC 2.104.020, the Council must also meet the 
standard of care required of any fiduciary.

41. Does Mr. Crawford's conduct constitute a breach of fiduciary duty of care?

42. According to the law and evidence, it does.

43. Mr. Crawford's fiduciary duty of care requires him to conduct himself in a 
manner that does not cause financial harm to the County. Mr. Crawford's 
actions denied the County $7,500 to which it was legally entitled, and at the 
same time these actions compelled the County to commit $7,500 worth of 
resources to achieve his desired aims.

44. The County had to "eat" the $7,500 fee and perform its function at a financial 
loss, due to Mr. Crawford's actions in this matter. There is no such thing as a 
free rezone from the point of view of the County.

45. Does Mr. Crawford's conduct constitute securing a special privilege for 
others? 

46. According to the law and evidence, it does.

47. In this case, the special privilege secured for others is in the form of using his 
office to allow some owners of land a "free" rezone. The owners of (R-10) land 
in the Birch Bay rezone got a special privilege that all equally deserving owners 
of land zoned (R-10) outside of the Birch Bay rezone were not given.
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48. Mr. Crawford can't ethically secure a financial benefit for one group of County 
citizens at the direct financial expense of the rest of his constituency. The lop-
sided nature of this action amounts to Mr. Crawford securing for certain land 
owners in Birch Bay special privileges that are not secured for other equally 
deserving land owners elsewhere in the County. This is a direct breach of WCC 
2.104.043(a).

49. All property owners in the County are entitled to the same duty of care from 
their County Council. So, either Mr. Crawford has to spare all private land 
owners in the County from paying fees associated with rezoning land, or he 
must spare none of the private land owners in the County from paying those 
fees. The Code of Ethics allows no third alternative. 

50. Does Mr. Crawford's conduct constitute irreparable harm?

51. According to the facts and the law, it does.

52. The property has already been rezoned. If the County tried to rescind the 
rezone, that would require a legislative act. This approach would consume a 
significant amount of staff time and resources, and require a new rezone 
amendment. So, "undoing" the Birch Bay rezone will not recover the lost fee. It 
will just force the County to "eat" another $7,500 "free" rezone.

53. While it might seem equitable to give all equally deserving owners of R-10 land 
that live outside of Birch Bay a free rezone to R-5, this approach would cause 
at least another $7,500 of financial harm to the County, since this action would 
also require the County to "eat" another "free" rezone.

54. It is difficult to see how the County could legally collect the fees from the 
property owners who directly benefitted from the rezone after the fact. The 
County has no legal standing to charge any of the property owners for the 
rezone now. 

55. The maximum fine that the Ethics Commission has the authority to impose 
upon Mr Crawford for his conduct is $1,000 per violation. If Mr. Crawford were 
the Chair of the Board of Directors of a private corporation, he could be held 
liable for the financial harm he caused. But he is the Chair of the Board of 
Directors of a municipal corporation, and Washington State legal doctrine 
indemnifies public servants from such liability.

56. All traditional remedies available under the law are incapable of providing 
relief that is equitable to the financial harm caused. Some remedies available 
under the law actually would foreseeably aggravate the harm already done. 
There is no way to unring this bell. The only appropriate remedy for such 
irreparable harm is injunctive relief.

57. Mr. Crawford's actions cost the County $7,500 of fees, and placed the County 
into a no-win situation where it has no reasonable action to either recover the 
fees, or rescind the rezone of the land without creating a bigger legal mess 
than already exists. A person of ordinary prudence would not have placed the 
County in such a needlessly untenable legal position.
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58. No Statutory Limit On County Council Docketing Zoning Amendments
59. On August 10th, 2010, County Council passed ordinance AB2010-035 (Exhibit B2) 

into law, which changed the Whatcom County Code to allow County Council to 
docket rezone amendments any time of the year. Prior to the passage of this 
ordinance, the County Council could only initiate zoning amendments one day 
of the year. There are currently no statutory limits on how many occasions the 
County Council can docket rezone amendments, provided the rezone doesn't 
also require a Comprehensive Plan amendment.

60. WCC 2.160.110 (c)

61. Once an amendment is initiated by resolution of the county council, the 
applicant shall pay the initiation fee within 15 days. The county council 
may take official action to waive the initiation fee at the time it 
approves the initiating resolution if it finds the proposed amendment 
will clearly benefit the community as a whole and will not be for 
private financial gain. [Exhibit A6.]

62. This portion of the Whatcom County Code grants the County Council all of the 
authority it needs to waive a UFS fee on a case by case basis, after an 
amendment is initiated by resolution. Not before. Such a waiver requires 
official council action, which requires at least four votes of the Council during 
a properly held meeting. The notion that an individual Member of Council can 
single handedly, unilaterally, and preemptively achieve this effect between 
public meetings and without a vote of the Council is absurd. 

63. Furthermore, while reasonable people might be able to agree to disagree on 
whether or not the Birch Bay rezone benefits the community as a whole, there 
is no credible argument to support the notion that this rezone is not for private 
financial gain of the land owners who can now build up to twice as many 
residential properties on their rezoned land.

64. If the Ethics Commission finds that there is no ethical violation documented in 
this complaint, then Mr. Crawford's actions will serve as a precedent which will 
provide property owners a clear method of getting private property rezoned 
without having to pay a dime in UFS fees to the County, provided those land 
owners enjoy the sympathy of a single sitting Member of Council. 

65. If Mr. Crawford's actions, as documented here, are found ethical then there is 
no reason for any private property owner in Whatcom County to ever have to 
pay a UFS fee for a rezone amendment.

66. Mr. Crawford's actions do not constitute inherently unlawful behavior. This 
complaint asserts that Mr. Crawford's otherwise lawful actions were the cause 
of irreparable financial harm to the County, causing those actions to constitute 
a breach of the Code of Ethics.

67. It is not enough for Mr. Crawford to conduct himself in a manner that is lawful. 
For Mr. Crawford's actions to be ethical, those actions must also do no financial 
harm to the County.
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68. It is also not enough for Mr. Crawford to cite any due diligence performed on 
his behalf by any legal advisor. Legal advice alone has never been sufficient to 
prevent financial harm, and it clearly didn't prevent financial harm in this 
instance. The Code of Ethics explicitly establishes that it is Mr. Crawford's duty 
to hold himself to these high standards. This duty can't be delegated to anyone, 
not even a legal advisor.

69. The Drayton Harbor Rezone
70. Recently, Mr Crawford has repeated the same actions documented in this 

complaint on behalf of private property owners in Drayton Harbor. Exhibit B7

71. This second "free" rezone was passed by the County Council when it passed into 
law AB2011-310. Due to the timing of the Drayton Harbor Rezone, the question 
of whether or not this second "free" rezone has caused an additional $7,500 in 
irreparable harm to the public at large in Whatcom County is beyond the scope 
of this complaint. However, the Drayton Harbor Rezone establishes that the 
actions documented in this complaint don't constitute an isolated incident but 
are part of a pattern of actions that may be taken again in the near future.

72. Regardless the reasons that led to the private property owners in Birch Bay and 
Drayton Harbor having their property zoned as R-10, it is not equitable to grant 
those private owners a "free rezone" at the direct expense of the public at 
large.

73. The Ethics Commission owes a duty of care to the public at large to put a stop 
to this unwise, unprofessional, and financially harmful indiscretion before it 
becomes any more of a drain on the general fund of the County than it already 
has proven to be.

74. The Complainant Has Made Efforts To Resolve This Issue Prior To Filing 
This Complaint 

75. Before I approached the Ethics Commission as a complainant, I approached the 
County Council as a constituent.

76. On December 21, 2010, I filed a constituent complaint directly to the Council 
on this matter (Exhibit B4), pursuant to WCC 2.02.180. (Exhibit A4)

77. On January 20, 2011, I wrote a follow up email on my compliant to the County 
Council's clerk, Dana Brown-Davis. (Exhibit B5)

78. On February 22, 2011, I wrote the Council that if they continued to take no 
action to resolve my concern that I intended to take this matter before the 
Ethics Commission. (Exhibit B6)

79. The only official response I received from the Council on this matter was from 
Councilor Brenner, who expressed sincere and respectful disagreement with my 
position via telephone.

80. It was only after concerted efforts to find a mutually satisfactory resolution 
proved unsuccessful, and after I discovered the pending Drayton Harbor rezone,  
and after Election Day, that I filed this complaint.
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81. WCC 2.104.120 (a) Complaints Filed Close To Elections – Limitations On 
Filing – Expedited Proceedings.

82. From the date four weeks prior to any election through and including 
the date of the election, only those complaints may be filed which 
allege a violation of the code of ethics which occurred not more than 
one week prior to the date of filing the complaint.

83. It is now clear that an ethics complaint requires about 90 days to resolve.

84. It is difficult to overstate how tempting it was for me to file this ethics 
complaint in late August or early September of 2011. Had I done so, this matter 
would likely have hung over the respondent's head like a dark cloud throughout 
the election cycle, and the matter would likely have been resolved after 
Election Day.

85. The four week limitation on filing ethics complaints close to elections appears 
to protect neither the public interest nor the reputation of individual elected 
officials in Whatcom County.

86. I urge the Ethics Commission to include in its written findings a 
recommendation that the County Council amend WCC 2.104.120(a) to establish 
a 90 day limitation rather than a four week limitation on complaints filed close 
to elections.

87. Conclusion 
88. For public trust to be restored the Ethics Commission must grant the following 

remedies:

89. The Ethics Commission must find that "the highest ethical, professional and 
legal standards" shall be understood to be no less than the well established and 
objective common law standard of a fiduciary trustee, pursuant to Washington 
state case law.

90. The Ethics Commission must find that a breach of fiduciary duty on the part of 
a Member of Council, or any Whatcom County elected official, is also a per se 
violation of WCC 2.104.020.

91. The Ethics Commission must find that for an individual member of the County 
Council to unilaterally use that elected office to give some private property 
owners the benefit of a rezone without paying the requisite fees associated 
with such a rezone, while denying other equally deserving private property 
owners the same benefit, constitutes securing a special privilege for others, 
which is a direct violation of WCC 2.104.043(a).

92. The Ethics Commission must find that Mr. Crawford's actions caused financial 
harm to the County, by denying the County $7,500 to which it was legally 
entitled, and therefore Mr. Crawford failed to deliver a fiduciary duty of care, 
in direct violation of WCC 2.104.020.

93. The Ethics Commission must find that that the harm documented by the 
complainant constitutes irreparable harm to the County.
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94. In light of the irreparable harm documented in this complaint, a traditional 
civil penalty will not provide an equitable remedy. The Ethics Commission must 
resort to granting the following injunctive relief, pursuant to WCC 2.104.170 
(d):

95. The Ethics Commission must enjoin individual Members of Council to refrain 
from filing applications for rezone amendments on behalf of private property 
owners.

96. The Ethics Commission must find that this injunction shall not be construed to 
prevent the County Council, as a deliberative body, from exercising its lawful 
discretion to waive a UFS fee to a petitioner on a case by case basis, pursuant 
to WCC 2.160.110(c).

97. This complaint has been submitted pursuant to WCC 2.104.110. Supporting 
documents and evidence are attached.

Respectfully,

Shane Roth
3925 E Connecticut St
Bellingham, Washington 98226
(360) 922-0442
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98. Exhibit List

A. Whatcom County Municipal Law Cited

A1-WCC 2.104.020 Governing Principle

The governing principle of this code shall be to charge all elected officials 
of Whatcom County government with the duty of holding themselves fully 
accountable to the highest ethical, professional and legal standards, at all 
times, while holding office, representing the county’s citizens and 
conducting the public’s business. A public official who has a private interest 
in any law or policy proposed or pending shall disclose the fact to the 
department head of which he is a member, and in the case of a county 
councilmember shall not vote thereon.

A2-WCC 2.104.043(a) Prohibited Acts

No county official may use his or her position to secure special privileges or 
exemptions for himself, herself, or others.

A3-WCC 2.104.170(d) Penalties

The court may enjoin any person to prevent the doing of any act herein 
prohibited, or to compel the performance of any act required herein.

A4-WCC 2.02.180 Handling complaints and concerns.

A. The duty and responsibility for receiving and addressing complaints and 
concerns that are not related to the council’s legislative responsibility or 
matters before the council or one of its committees are delegated to the 
county administration and the various executive official and department 
heads by the county charter.

B. Councilmembers shall refer all complaints and concerns which are not 
county policy or legislative matters to the administration, various elected 
officials or department heads, as circumstances dictate, for resolution 
before any council action is initiated, after which the county council, 
council committees, or individual councilmembers may address such issues 
with the administration before deciding if legislative action by the council 
is appropriate.

A5-WCC 2.160.110 Fees

A. Application fees shall not be required for any application submitted by 
the county council, county councilmembers, county executive, planning 
commission, and county planning and development services.

B. All other applicants shall pay application fees as specified in the Unified 
Fee Schedule.
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C. Once an amendment is initiated by resolution of the county council, the 
applicant shall pay the initiation fee within 15 days. The county council 
may take official action to waive the initiation fee at the time it approves 
the initiating resolution if it finds the proposed amendment will clearly 
benefit the community as a whole and will not be for private financial gain. 
(Ord. 2008-060 Exh. A).

A6-WCC 2.160.110

A. Application fees shall not be required for any application submitted by 
the county council, county councilmembers, county executive, planning 
commission, and county planning and development services.

B. All other applicants shall pay application fees as specified in the Unified 
Fee Schedule.

C. Once an amendment is initiated by resolution of the county council, the 
applicant shall pay the initiation fee within 15 days. The county council 
may take official action to waive the initiation fee at the time it approves 
the initiating resolution if it finds the proposed amendment will clearly 
benefit the community as a whole and will not be for private financial gain. 

B. Documents Supporting Facts (attached to this complaint)

B1-Ordinance 2008-51 (The Unified Fee Schedule)

B2-Ordinance 2010-35 (Amending the Zoning Ordinance Relating to Initiating 
Zoning Amendments)

B3-Ordinance 2010-065 (the Birch Bay Rezone)

B4-December 21, 2010 Correspondence to County Council

B5-January 20, 2011 Correspondence to County Council

B6-February 22, 2011 Correspondence to County Council

B7-PLN 2011-00014 (The Drayton Harbor Rezone Application)

B8-Ordinance 2011-310 (the Drayton Harbor Rezone)

C. Case Law Cited (attached to this complaint)

C1-Northport v. Northport Townsite Co., 27 Wash. 543, 548-50, 68 Pac. 204 
(1902)

C2-CITY OF RAYMOND v. RUNYON, 93 Wn. App. 127 (Nov. 1998)

C3-Meinhard v. Salmon, 164 N.E. 545 (N.Y. 1928)

C4-Vaughan v. Menlove, (1837)
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